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Appeal from the District Court of Burleigh County, South Central Judicial District, the Honorable Dennis A.
Schneider, Judge.

APPEAL DISMISSED.

Opinion of the Court by Pederson, Justice.
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Striegel v. Dakota Hills, Inc., et al.

Civil No. 10504

Peder son, Justice.

Thisis an appeal from a partial summary judgment of the District Court of Burleigh County, dated July 5,
1983, canceling a contract for deed. We dismiss the appeal without prejudice.

During January 1979, the Striegels entered a contract for deed to sell a campground property to Gerald Biby.
During March 1982, the Striegels brought this action requesting the district court to cancel the contract for
deed asserting that Gerald had defaulted under the contract in various ways. Hillside Trust was subsequently
joined by the Striegels as a party defendant because Gerald asserted that he had assigned all of hisinterest in
the contract for deed to Hillside Trust, and for purposes of this opinion we will refer to Hillside Trust as the
appellant in this case. Hillside Trust counterclaimed against the Striegels asserting, among other things,
fraud and misrepresentation by the Striegels, and requested the alternative remedies of damages, contract
rescission, and contract reformation.


http://www.ndcourts.gov/supreme-court/opinion/343NW2d785

The Striegels requested and were granted a partial summary judgment canceling the contract for deed, but
Hillside Trust's counterclaims remain unresolved. The district court's order for partial judgment did not
contain a Rule 54(b), NDRCivP, determination that no reason for delay existed for entry of judgment.

In the absence of a Rule 54(b) determination, a decision of the district court, however designated, which
failsto adjudicate all claims of all the parties cannot be entered as a final appealable judgment. Minch v.
City of Fargo, 297 N.W.2d 785 (N.D. 1980), cert. denied, -U.S.-, 104 S.Ct. 105, 78 L.Ed.2d 108 (1983);
Melland Firestone, Inc. v. Streich, 226 N.W.2d 141 (N.D. 1975). The purpose of thisrule isto avoid
piecemeal litigation. Melland Firestone, supra.

In Melland, supra, this Court dismissed an appeal where the district court had rendered a partial judgment,
without a Rule 54(b) statement, which did not adjudicate the defendant’'s counterclaim. In dismissing the
appeal, we stated at paragraph 2 of the syllabus

"2. When judgment of trial court did not adjudicate defendant's counterclaim and trial court did
not make express determination that there was no just reason for delay and expressly direct
entry of judgment of one or more but less than all claims, the judgment is not afinal judgment
but interlocutory and is not appeal able.”

In Hennebry v. Hoy, N.W.2d (Civil No. 10502; October 28, 1983), this Court dismissed an appeal from a
summary judgment which had dismissed the plaintiffs claim against one of the defendants leaving the claim
against the second defendant pending in court. In dismissing the appeal, Chief Justice Erickstad, writing for
aunanimous Court, wrote in relevant part:
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"It isthe duty of this Court to dismiss an appeal on our own motion if we conclude that the
attempted appeal failsto grant jurisdiction.

"In the absence of a Rule 54(b), N.D.R.Civ.P., determination a decision of the district court,
however designated, which fails to adjudicate all claims of all the partiesis an interlocutory and
nonappeal able decision.

"The summary judgment dismissing Hoy as a defendant in this case did not constitute an
adjudication of Hennebry's claim against Judge Cooke who remains a party defendant and asto
whom the case is still pending. The district court did not make the requisite determination that
thereis not just reason for delay. Therefore, Hennebry's appeal must be dismissed.”

When a court enters a decision which does not dispose of all claims against all partiesin the case, this Court
will presume, in the absence of an express Rule 54(b) statement, that the court intended the decision to
remain subject to revision at any time before a final adjudication of the entire case and that the decision not
be immediately appealable.1 In this case, the partial summary judgment, which did not adjudicate the
defendants' counterclaims and which did not contain a Rule 54(b) statement, is not afinal judgment and is
not appealable.

The Striegels have raised various questions regarding the relationship between Section 28-27-02, NDCC,
which provides statutory authority to appeal from certain court orders, and the requirements of Rule 54(b).
However, the appeal by Hillside Trust isfrom a partial summary judgment, not an order of the district court,
therefore Section 28-27-02, NDCC, does not apply, but Rule 54(b) does.
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We understand that there has been an execution on the partial summary judgment placing the campground
property into the Striegels possession. Because the judgment was not final, it was improper to execute on it.
The trial court should, therefore, take whatever steps are necessary to place the parties in the same position
they were prior to the improper execution.

In accordance with this opinion, we dismiss the appeal without prejudice.

Vernon R. Pederson
Ralph J. Erickstad, C.J.
Paul M. Sand

H.F. Gierkelll
William A. Neumann

Neumann, District Judge, sitting in place of VandeWalle, J., disqualified.

Footnote:

1. Even though a Rule 54(b) statement may be made, if appropriate severance of parties or claimsis not
made, this Court may choose to remand the case to the trial court for determination of all remaining issues
under Rule 35(b), NDRAppP.


http://www.ndcourts.gov/legal-resources/rules/ndrappp/35

